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This study uses a novel methodology that combines legal and psychological
approaches to analyse a large set of Canadian refugee status rejections (n = 120).
It distinguishes legal inferences from their underlying psychological
assumptions and quantifies both inferences and assumptions in a set of 89
written decisions. Its findings yield new insights that inform the use of social
science in the evaluation of deception findings in this field: it identifies the most
important categories of legal inference that support these findings (inferences
drawn from observations of ‘inconsistency’, ‘non-probative supporting
evidence’ and ‘risk response’), and it is the first study to identify the most
significant kinds of assumption that underlie the finding that a refugee claimant
is lying. These include assumptions that have been observed in previous studies:
assumptions about the consistency of truthful and deceptive accounts and about
how people act when they are at risk. Perhaps most importantly, this study has
identified a new and significant category of psychological assumption operating
in these decisions: assumptions about the robustness of a claimant’s
metacognition, their ability to understand and explain their own cognitive
processes.
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Introduction

Denying protection to a refugee claimant is one of the most consequential
decisions that a legal system can make. Credibility assessment lies at the heart
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of this process.' In Canada, most denials of refugee status hinge on an
adjudicator’s finding that the claimant is lying.’

How often do these judgements rest on unreliable assumptions about how to spot
deception? This question has long troubled scholars and advocates. Credibility
assessment is uncertain at the best of times — many widely held notions about
how to spot deception are demonstrably untrustworthy* — and credibility
assessment in refugee claims is exceptionally uncertain. The mechanics of fact-
finding in refugee status decision making vary widely from jurisdiction to
jurisdiction, as do approaches to judging a claimant’s truthfulness. But across
the globe, refugee status decision makers must often draw their conclusions
based solely on their impression of a claimant’s testimony, as there are typically
no witnesses and few, if any, supporting documents. As a result, there is ample
opportunity for confusion and misunderstanding, especially when decision
makers assess claimants from a different culture; with a different gender identity
or sexual orientation; who are suffering the after effects of trauma; and/or who
are using an interpreter.

Since mistaken deception findings not only put the claimant’s safety at risk, but
do so in a way that ‘adds the worst kind of insult to the worst kind of injury’,*
many have looked carefully at how credibility assessment operates in the
refugee law context.” In particular, from within their respective fields, scholars
in psychology and in law have drawn on social scientific evidence to evaluate
the reasons that refugee status decision makers give to support their deception
findings® — reasons that often look quite similar across national jurisdictions, as
discussed below, especially in the Canadian, Australian and British common law
systems. A recurring theme in this literature is the pressing need for refugee law
systems internationally to work together with social scientists ‘to build an
evidence base in order to help inform the decision making process in this crucial
area of law”.’

Conceptual framework

In many fields of inquiry, investigation leads to a discovery. In a legal setting,
investigation leads to a prediction. When decision makers decide, based on the
evidence before them, which allegations they will accept and which they will
reject, ® they are predicting: ‘filling in missing information’ using their
observations.’ ‘Prediction takes information you have ... and uses it to generate
information you don’t have’.'” In law, these kinds of predictions are called



findings of fact. This predictive fact-finding process invariably requires legal
decision makers to draw inferences that rest on assumptions.

To draw an inference is to decide that a conclusion follows from an observation.
When a decision maker notes something in the evidence that leads them to make
a finding (ie prediction), the ‘inference’ is the reasoning process itself: it is the
arrow that links this observation to this conclusion. Assumptions are ideas about
the world that we accept as reliable without requiring proof.'' Assumptions are
often what allow us to draw inferences. They explain why an observation leads
to a conclusion.

Many people assume that a true story will remain consistent over repeated
retellings.'? Even if we do not believe that this assumption is always reliable, if
we accept that it is sufficiently reliable, we may draw an inference that derives
its cogency from this assumption’s explanatory power: we may conclude from
inconsistencies in a story, for example, that the story is fabricated. This idea
about the world is ‘the basis for believing that inconsistencies suggest lying’."
Over a decade ago, a team of psychologists in the United Kingdom developed a
systematic data-driven methodology for examining the assumptions about
human psychology — assumptions about people’s ‘behaviour, intentions or
motivations’'* - that underlie the reasoning in refugee status decisions.'® This
methodology was used subsequently in two further studies, in Australia and in
Finland, where the methodology was further developed and the assumption
categories further refined.'® Similar assumptions were identified in all three
studies. Scholars working at the intersection of psychology and refugee law have
noted that many of these assumptions run counter to the relevant body of social
scientific evidence, as well as to the body of legal guidance that draws on this
evidence in advising decision makers."”

This body of research has identified cause for serious concern. Yet the scope of
the problem is unclear. What role do these unreliable assumptions play in
refugee status rejections? The three previous assumption studies analysed
relatively small sets of decisions (Herlihy et al. 20 cases; Dowd et al. 50 cases;
Skrifvars et al. 56 cases); only one quantified how often the decision makers
relied on the assumptions in question (Skrifvars et al); and while one study
screened the assumptions for relevance — ‘To qualify as an assumption the
observation must have influenced the Tribunal member’s reasoning’ — none



sought to establish how important these assumptions were to the decision
makers’ conclusions.'®

At the same time, two recent studies in the legal field have considered how
decision makers use inferences in supporting their deception findings. Since
Canadian adjudicators must identify in their written decisions the factors that
led them to disbelieve a refugee claimant’s testimony, these studies used a
quantitative methodology to investigate, in a larger data set (n = 259), how often
adjudicators relied on particular categories of inference in finding that claimants
were lying. ' However, these studies did not catalogue the full range of
inferences that the adjudicators relied on, did not measure the significance of the
target inferences to the adjudicators’ conclusions and did not attempt to identify
the assumptions that underlie them.

The present study is the first to differentiate between (legal) inferences and
(psychological) assumptions, an important analytical distinction,** and to
explore how these interrelate. It is also the first to capture more precisely the
legal effect of the decision makers’ assumptions: it determines, in a large set of
Canadian refugee status rejections, what kinds of assumption underlie the
inferences that most often lend the greatest legal support to adjudicators’
deception findings. By answering Herlihy et al.’s call for further investigation
‘to identify which are the most important — that is, frequent and crucial — of these
assumptions’,”! this study sets the groundwork for the next phase in the process
of bringing refugee law into conversation with social science: determining
‘which of these key assumptions can be said to be well-founded, that is,
consistent with empirical findings, and which not’.**

Unlike the previous assumption studies, this study investigates deception
findings specifically. This selective focus is grounded in normative legal theory:

Simply put, for reasons arising out of its obligations under the Refugee
Convention, a refugee status determination system ought to be more
concerned with avoiding mistaken rejections than with avoiding
mistaken grants. Moreover, the Canadian Federal Court of Appeal has
established that it is a worse mistake to disbelieve a truthful claimant
than to believe a liar (Maldonado v Canada (Minister of Employment
and Immigration) [1980] 2 FC 302). There is therefore both a legal and
an ethical obligation to submit the refugee system’s rejection
mechanisms to careful scrutiny.”



Of note, this study explores the inferences and assumptions that appear in the
written decisions of Canadian refugee status adjudicators. It does not investigate
how adjudicators actually reason or what they subjectively believe. Under
Canadian law, quasi-judicial administrative decision makers are required to
support their findings with reasonable reasons.* To meet this requirement, an
adjudicator could in theory use an inference strategically, either consciously or
not, because it is a convenient way to support a conclusion that they have
reached for other reasons.”” When this study affirms that an adjudicator relied
on an inference in supporting their conclusion, it does not affirm that they in fact
relied on this inference in reaching their conclusion. Likewise, when this study
affirms that an assumption underlies an inference that the adjudicator drew, it
does not affirm that the adjudicator actually believed that this idea about the
world was a sufficiently reliable basis for the conclusion. It rather means that a
person could not sincerely and cogently draw this inference unless they did.

The research questions

To determine which were the most important kinds of assumption underlying
the deception findings in the decisions under review, this study looked to answer
the following questions:

a. In what proportion of the decisions in this set did the adjudicators make
deception findings?

b. Which categories of inference are most prevalent in the subset of decisions
that contain deception findings?

c. Which categories of inference provided the most significant support to the
deception findings in the decisions in which they appear?

d. Which categories of inference are most important (most prevalent and most
significant) in the subset of decisions that contain deception findings?

e. Which categories of assumption are most prevalent in the subset of decisions
that contain deception findings?

f. Which categories of assumption are the most important, i.e. most often
correlate with the most important categories of inference in the subset of
decisions that contain deception findings?

Materials and methods



Data set

This study analysed a set of 120 rejections made between January and December
of 2019by adjudicators at the Refugee Protection Division of the Canadian
Immigration and Refugee Board.?

At the start of this project, the research team requested a set of 350 randomly
selected decisions to reject a claim issued by the Board in 2019. We had received
150 of these decisions by the time we were due to begin the study. Of these, we
randomly selected 30which the coders double coded to allow us to measure their
interrater reliability. These double-coded decisions were not included in the
study data.

The decisions in the study data represented the work of 78 adjudicators, each of
whom wrote an average of 1.5 decisions (the median number of decisions per
adjudicator was 1).

Although the decisions for this study were collected through nonprobability
sampling,”” and are therefore not a random sample in the statistical sense, the
distribution of relevant variables is largely in keeping with the profile of the
Board’s decision making in the most recent years for which the comparator
information is publicly available. The decision set analysed had the following
features.

o Of the 120 decisions in the study data, 38% (45/120) were made by
adjudicators at the Board’s Montreal office, 42% (50/120) by
adjudicators at the Toronto office and 21% (25/120) by adjudicators at
the Vancouver office. Of all rejections made by the Board in 2019, the
most recent year for which this information is available, 42%
(2666/6330) were made by adjudicators at the Montreal office, 45%
(2838/6330) by adjudicators at the Toronto office and 13% by
adjudicators at the Vancouver office (826/6330).

o In the 120 decisions in the study data, the Board rejected the claims of
citizens of 37 countries. In 2022, the most recent year for which the
comparator information is available, the Board rejected 12,537 claims
from citizens of 63 countries.”®

o The claimant or claimants in the study data were represented (by a
lawyer, a consultant or a community member) in 90% of cases
(108/120); in 2019, the most recent year for which this information is



available, the claimant or claimants were represented in 94% of the
Board’s rejections (5980/6330).%

e 57% of the decisions in this set (68/120) were for a single claimant, the
remaining 43% (52/120) for a pair of claimants or a family. In 2019, the
most recent year for which this information is available, 58%
(3702/6330) of the Board’s decisions to reject a claim were for a single
claimant, and 42% (2628/6330) were for a pair of claimants or a
family.*

e Although these factors were not quantified in this study, and the
comparator information is not captured in the Board’s statistics, the
claimants in this sample identified as their agents of persecution a wide
range of state and nonstate actors and made claims based on a large
spectrum of grounds recognised under Canadian law as giving rise to a
claim to refugee protection.

Of note, the genders of the claimants in the cases under review were not
recorded. This is discussed further in the Limitations section, below.

Procedure

An interdisciplinary team of nine coders conducted this study’s analysis: three
upper-year law students, three refugee lawyers and three graduate students in
psychology. The analysis proceeded in three stages.

Stage 1 — inferences: prevalence

To establish which inferences were most prevalent in the decisions in which the
adjudicators made deception findings, this study used a coding methodology
employed by Evans Cameron in two previous studies.’'

As in the previous studies, the codes for this study built on an initial set of codes
that Evans Cameron developed in an earlier pilot study.*? In that pilot study, she
had analysed a different set of the Board’s rejections (n = 200) and developed a
set of codes that drew on: deception inferences recognised in Canadian law (e.g.
inconsistencies, omissions, implausibility); inferences reported in the Board’s
decisions reviewed by the Federal Court; and others that Evans Cameron
encountered in her clients’ cases during 10 years in practice. As she read the 200
cases, she refined the initial codes. As new categories and subcategories of
inference emerged, she recoded the decisions that she had previously coded,
following an iterative process until she found no new categories of inference in



the decisions. This work ultimately yielded a set of 53 codes and sub-codes. For
the present study, to simplify the coding while maintaining the most important
conceptual categories, the researchers identified a number of overly granular
codes and sub-codes that capture distinctions that were not meaningful and
combined these into higher-order codes, resulting in the 25 codes and sub-codes
set out below.™

The coders in this study, three upper-year law students, analysed each decision
in the set and first determined whether the adjudicator had made a finding of
deception, defined as follows:

The member [adjudicator] concludes that the claimant has invented
some or all of their allegations with the intention of deceiving the Board.
This includes overall findings that the claim was manifestly unfounded
and that it had no credible basis, and it also includes findings that the
claimant was generally credible but lied on discrete occasions.

Tallying the number of decisions coded at this code (Al) answers our first
research question: in what proportion of the decisions in this set did the
adjudicators make deception findings?

The coders then analysed each decision in the subset of cases in which the
adjudicator had made a finding of deception. Since the remainder of this study’s
analysis considers the decisions in this subset, in the sections below, ‘the
decisions under review’ refers to this subset of decisions in which the
adjudicator made a deception finding. As in the previous studies that used this
inference coding methodology, the researchers would have removed from the
set of decisions under review any decisions in which the adjudicator made an
exclusion or identity finding that ended their analysis.** In this data set, however,
there were no such findings. In all decisions in which the adjudicator made a
deception finding, they concluded that the claimant was lying about some aspect
of the risk that they faced.

For each of the decisions under review, the coders identified whether the
adjudicator had relied on any of the following categories and subcategories of
legal inference. Although an inference, as noted above, is most properly thought
of as the link between an observation and a conclusion, for ease of reference,
this study names its inference categories according to the observation from
which the adjudicator is inferring deception. For example, the inference category



A2 (‘inconsistency’) captures inferences that the adjudicator draws from
observed inconsistencies. The categories were as follows:

A2 Inconsistency

A2-1 Between two claimant statements

A2-2 Between claimant and other participant statements

A3 Lack of appropriate knowledge

A4 Lack of diligenceAS Lack of supporting evidence

A6 Manner, general quality or texture of testimony

A6-1 Hesitancy

A6-2 Lack of detail

A6-3 Lack of spontaneityA6-4 Vagueness and/or evasiveness
A6-5 Other suspicious behaviour or mannerisms

A7 Non-probative supporting evidence

A7-1 Non-probative supporting documentsA7-2 Non-probative supporting
witness testimony

A8 Previous deceptionA9 Promise, oath or affirmation

A10 Risk response

A10-1 Delay in claimingA10-2 Delay in leaving

A10-3 Failure to claim

A10-4 ReavailmentA10-5 Other implausibly risky behaviour
A1l Otherwise illogical or unlikely

A12 Other

This coding captured whether the adjudicator relied on a particular category of
inference within a single decision, not the number of times that they relied on it.
Since the adjudicators differ in how often they repeat themselves in their reasons
and in how often they use a mix of general and specific statements (e.g. they
identify particular inconsistencies, but also refer to the problem of
‘inconsistencies’ more broadly), differences in the number of references to a
particular inference category were not meaningful. Ranking the inference
categories and subcategories according to how often they appear in the decisions
under review answers our second research question: the most prevalent
inferences categories are those that appear most often in the decisions in which
the adjudicators draw deception findings.

Stage 2 — inferences: significance

When adjudicators rely on a certain kind of inference to support their deception
findings, how much of a difference does it make? How much stronger is their
conclusion as a result?



To develop a coding methodology that would capture the significance of the
inference categories in these decisions, a team of three refugee lawyer coders
drew on their collective experience representing refugee claimants in
applications for judicial review. These coders had between three and five years
of experience asking Federal Court judges to overturn refugee status rejections
on the basis that the adjudicator’s deception finding was not legally supported.
By asking themselves how much easier that task would be, in any given case,
without the inference category in question, they weighed the support that that
category was bringing to the adjudicator’s deception finding. The more the
claimant’s argument would be strengthened if the portion of the reasons relying
on that inference were taken away, the more legal support that inference
category was providing to the adjudicator’s conclusion.

For each of the decisions under review, these coders coded each category of
inference at one of the following three codes that they developed in conjunction
with the researchers:

Z1 Sufficient

This category of inference alone would arguably be sufficient to ground the
member’s negative credibility conclusion.

72 Significant but not sufficient

This code captures all categories of inference that are not captured by either of
the other two codes.

73 Insignificant

This category of inference lends at most minimal support to the member’s
negative credibility conclusion. If you removed it from the decision, the negative
credibility conclusion would be, at most, somewhat weaker.

In making their determinations, the coders were guided by the following non-
exhaustive list of considerations:

e Scope: how much of the member’s reasoning around credibility
involves this category of inference? In other words, how much of the
relevant text related to credibility in the decision overall is taken up with
this category?



e Centrality of the subject matter: the centrality/importance of the
substance of the alleged lie, as distinct from the strength
(reasonableness) of the deception inference drawn from it. For example,
the member might identify convincing reasons for concluding that the
claimant lied about a minor or peripheral matter, or unconvincing
reasons for concluding that the claimant lied about a central matter.
What may be relevant here is how central/important the alleged
deception under discussion is, rather than how reasonable or persuasive
the finding is.

e Breadth of the subject matter: whether the inferences in the category all
relate toa single incident or observation, or whether the member has
identified a number of incidents or observations from which they draw
the inferences. As above, the member might identify convincing reasons
for concluding that the claimant lied about one thing or on one occasion,
or unconvincing reasons for concluding that the claimant lied about
many things or on many occasions. What may be relevant here is how
broad the support for the finding is, rather than how reasonable or
persuasive the finding is.

e Position: where in the decision does this category of inference appear?
Is much/ all of the relevant text upfront at the beginning? Is much/all of
it tacked on at the end? The norm in legal drafting is to write “point
first’, to put the most important information upfront.*” In this context,
information that appears for the first time in a document’s concluding
remarks may read as an afterthought.

e Language: does the text itself emphasise or de-emphasise an inference?
For example:

e cmphasising: ‘the panel was struck hard by’, ‘the panel found
very significant the fact that’.

e de-emphasising: ‘while it did not play a major role in the panel’s
decision’, ‘it is also worth noting that’, ‘the panel also observed
that’.

The coders found that this metric could only be meaningfully applied to the
inference categories rather than to the subcategories. Moreover, in developing
this coding, we recognised that this approach would only enable us to see
broadly how often a category was irrelevant (Z3); how often it mattered at all
(Z2); and how often it mattered as much as possible (Z1). To understand which
categories were most significant, however, what we ultimately wanted to know



was how often a category mattered a /ot .By taking an average of Z1 and Z2
factors, we were able to obtain a weighted score of importance; the more
frequently a category was deemed to be sufficient, rather than merely significant,
the higher the averaged score. This provides an estimate of the relative
importance. (For transparency, the Z1 and Z2 coding results are provided
separately in Table 3). There is, of course, no analytical space between
‘insignificant’ and ‘significant’, and ‘sufficient’ is a ceiling; but between
‘significant’ and ‘sufficient’ is a notional mid-way point. We took that mid-way
point as a measure of support that is ‘very significant’. For each category of
inference, we averaged the number of decisions where the inference provided
‘sufficient’ support and the number of decisions where it provided support that
was ‘significant but not sufficient’. In our analysis, the resulting figure,
expressed as a proportion of the decisions in which this inference appears,
represents how often, on average, this inference provided ‘very significant’
support to the deception findings in the decisions in which it operates.

Ranking the inference categories according to how often they are ‘very
significant’ in the decisions in which they operate answers our third research
question: the most significant categories of inference are those that are most
often ‘very significant’.

The product of the two proportions captured above (prevalence and
significance), ranked by inference category, provides the answer to our fourth
research question: the most ‘important’ inference categories are those with the
highest combined measures of prevalence and significance.*®



Table 1. Inference category prevalence within deception findings, ranked (metrics categories

omitted).
Proportion of all
decisions with
Number deception findings
of decisions (Al: N=189)
A2 Inconsistency 78 0.88
A2-1 Between two claimant statements 67 0.75
A7 Non-probative supporting evidence 60 0.67
A7-1 Non-probative supporting documents 55 0.62
A2-2 Between claimant statement and other 49 0.55
participant statement
A1l Otherwise illogical or unlikely 35 0.39
A5 Lack of supporting evidence 34 0.38
A10 Risk response 34 0.38
A8 Previous deception 33 0.37
A6 Manner, general quality or texture of testimony 25 0.28
A3 Lack of appropriate knowledge 18 0.20
A10-3 Failure to claim 18 0.20
A6-4 Vagueness and/or evasiveness 17 0.19
A10-4 Reavailment 16 0.18
A6-2 Lack of detail 14 0.16
A10-2 Delay in leaving 12 0.13
A9 Promise, oath or affirmation 11 0.12
A4 Lack of diligence 10 0.11
A6-3 Lack of spontaneity 8 0.09
A10-5 Other implausibly risky conduct 8 0.09
A7-2 Non-probative supporting witness testimony 5 0.06
A6-1 Hesitancy 3 0.03
A10-1 Delay in claiming 3 0.03
A6-5 Other suspicious behaviour or mannerisms 2 0.02
A12 Other 2 0.02
Table 2. Inference category support rating.
Z1 Sufficient Z2 Significant but not sufficient Z3 Insignificant
Proportion Proportion of Proportion of
of decisions decisions in decisions in

Number of Number of in inference ~ Number of inference Number of inference



decisions in decisions  category decisions category decisions category

inference coded coded coded coded coded coded

category atZ1 atZ1 atZ2 atZ2 atZ3 atZ3
A2 78 32 0.41 44 0.56 2 0.03
A3 18 1 0.06 9 0.50 8 0.44
A4 10 1 0.10 6 0.60 3 0.30
A5 34 2 0.06 20 0.59 12 0.35
A6 25 2 0.08 18 0.72 5 0.20
A7 60 4 0.07 38 0.63 18 0.30
A8 33 1 0.03 16 0.48 16 0.48
A9 11 1 0.09 4 0.36 6 0.55
Al0 34 6 0.18 24 0.71 4 0.12
All 34* 3 0.09 23 0.68 8 0.24
Al2 1* 0 0.00 0 0.00 1 1.00

Owing to coder error, this inference category appeared in the dataset in one more decision than is reflected
here. One decision in which this inference appeared was omitted from this support coding analysis.

Table 3. Very significant support, ranked.

Proportion of

Number of decisions in
decisions in  Number of = Number of Average of Z1 inference
inference decisions decisions and Z2: very code: very
category coded at Z1  coded at Z2 significant significant
A2 Inconsistency 78 32 44 38 0.49
A10 Risk response 34 6 24 15 0.44
A6 Manner, general 25 2 18 10 0.40
quality, texture
A11* Otherwise illogical/ 34 3 23 13 0.38
unlikely
A4 Lack of diligence 10 1 6 35 0.35
A7 Non-probative 60 4 38 21 0.35
supporting evidence
A5 Lack of supporting 34 2 20 11 0.32
evidence
A3 Lack of appropriate 18 1 9 5 0.28
knowledge
A8 Previous deception 33 1 16 8.5 0.26
A9 Promise, oath or 11 1 4 2.5 0.23
affirmation
A12* Other 1 0 0 0 0.00

*Owing to coder error, this inference category appeared in the dataset in one more decision than is reflected here. One decision in
which this inference appeared was omitted from this support coding analysis.



Stage 3 — assumptions coding

Three graduate students in psychology coded the decisions under review for the
assumptions that underlie the adjudicators’ reasoning. In developing the coding
matrix, the research team took as their point of departure the assumption
categories used in the previous assumption studies. The team modified these
categories to reflect our understanding of the difference between an inference
and an assumption: we selected those categories that reflected an idea, or a
collection of ideas, about human ‘behaviour, intentions or motivations’ that
provide a reason for a deception inference.?’

As with the inference categories, and for the same reasons, this coding captured
whether the adjudicator relied on a particular assumption category within a
single decision, not the number of times that they relied on it.

As in the previous studies, these assumption categories were divided into three
notional groups.*® The first (‘NOW’) contains assumptions that underlie
inferences that the adjudicator draws from an observation about how claimants
presented their account of persecution:

P1 Demeanour

P1-1 Appearance/behaviour

P1-2 Manner of speechP1-3 Expression of emotion

P2 Consistency

P2-1 Internal consistencyP2-2 External consistency

P3 Detail/specificityP4 Disclosure of sensitive information
P5 Lying in one place means lying elsewhereP6 Now — other

The second (‘HERE’) contains assumptions that underlie inferences that the
adjudicator draws from an observation ‘about the behaviour or knowledge or
motivation of people in the course of living in Canada and making an asylum
claim’:

P7 Delay/disclosure

P7-1 Late disclosure

P7-2 Timing of asylum applicationP8 How people behave (claimant)

P8-1 How ‘intelligent people’ behave P8-2 People’s behaviour claiming asylum
P9 How people behave (family/friends) P10 How people behave (others e.g.
professionals)

P11 Knowledge or understanding



P11-1 Assumptions about knowledge in general

P11-2 People know what is important for a claim

P11-3 Other assumptions about what people know about claiming asylum
P11-4 Other assumptions about what people know

P11-5 People can explain their memory processes/motivations/behaviours
P12 Here — other

The third group (‘THERE’) contains assumptions that underlie inferences that
the adjudicator draws from an observation ‘about the behaviour or knowledge
or motivation of people in their country of origin’.

P13 Judging others’ behaviour based on self

P14 How people behave (claimant) P14-1 Rationally and consistently

P14-2 Other assumptions about how people behave in danger

P14-3 Other assumptions about how people behave in their country of origin
P15 How people behave (family/friends) P15-1 Rationally and consistently
P15-2 Other assumptions about how families/ friends behave in danger
P15-3 Other assumptions about how families/ friends behave in their country of
origin

P16 How people behave (others)

P16-1 Rationally and consistently

P16-2 Assumptions about how persecutors behave

P16-3 Other assumptions about how people behave in danger

P16-4 Other assumptions about people in authority

P17 Knowledge of matters in the country of origin

P17-1 Knowledge of the geography of their country of origin.

P17-2 Other assumptions about what people know in their country of origin
P18 There — other

Ranking the assumption categories according to how often they appear in the
decision under review answers our fifth research question: the most prevalent
categories of assumption are those that appear most often in the decisions in
which the adjudicators made deception findings.

Ranking the assumption categories according to how often they appear in the
decisions in which the adjudicators relied on the most important inference
categories answers our final research question: the most important’ assumption
categories were those that most often co-occur with the most important inference
categories.”’

Interrater reliability



As noted above, each of our three teams of coders double coded 30 decisions
from our original dataset that were not included in the 120decisions that this
study analysed. Using Gwet’s AC,; to assess the interrater reliability of the
coding in the double-coded cases revealed that the coding was quite consistent
(‘moderate’ to ‘almost perfect’ agreement) across almost all categories and
subcategories of code in each stage of the analysis.*” The only exceptions were
for three categories, and one subcategory, of assumption (P7-‘delay disclosure’,
P16-‘how people behave (others)’,P17-‘knowledge of matters in country of
origins’ P17-2 ‘other assumptions about what people know in their country of
origin’), where the agreement was ‘fair’.*! The research team concluded that
overall the coding for each stage of the analysis was sufficiently reliable.**

Results
How often did the adjudicators make deception findings?

The adjudicators made deception findings in 73% of the decisions under review
(87/120).

Which categories of inference are most prevalent in the decisions in this set?

In supporting their deception findings, the adjudicators relied most often on the
‘inconsistency’(A2) and ‘non-probative supporting evidence’(A7) inference
categories. ‘Inconsistency’(A2) appeared in 88% of the decisions under review
(78/89), and both of its subcategories appeared in over half of the decisions
under review (‘inconsistency between two claimant statements’(A2-1): 75%
(67/89); ‘inconsistency between claimant and other participant statement’(A2-
2): 55% (49/89)).

‘Non-probative supporting evidence’(A7) appeared in 67% of the decisions
under review (60/89), and one of its subcategories, ‘non-probative supporting
documents’(A7-1), appeared in 62% (55/89).

The next most commonly used inferences were: ‘otherwise illogical or
unlikely’(A11): 39% (35/89); ‘lack of supporting evidence’ (A5): 38% (34/89);
‘risk response’(A10): 38% (34/89); and ‘previous deception’(A8): 37% (33/89).
See Table 1: Inference category prevalence within deception findings, ranked
(metrics categories omitted).

Which categories of inference provided the most significant support to the
deception findings in the decisions in which they appear?



The ‘inconsistency’ (A2), ‘risk response’ (A10) and ‘manner, general quality or
texture of testimony’ (A6) inference categories provided the most significant
support to the adjudicators’ deception findings in the decisions in which they
appear.

‘Inconsistency’ (A2) provided significant support in 56% of the decisions in
which it appeared (44/78), and in 41% of them it was sufficient to uphold the
deception finding (32/78). On average, it provided ‘very significant’ support in
nearly half (49%) of the decisions in which it appeared.

‘Risk response’ (A10) provided significant support in 71% of the decisions in
which it appeared (24/34), and in 18% of them it was sufficient to uphold the
deception finding (6/34). On average, it provided ‘very significant ‘support in
44% of the decisions in which it appeared.

‘Manner, general quality or texture of testimony’ (A6) provided significant
support in 72% of the decisions in which it appeared (18/25), and in 8% of them
it was sufficient to uphold the deception finding (2/25). On average, it provided
‘very significant’ support in 40% of the decisions in which it appeared. See
Table 2: Inference category support rating and Table 3: Very significant support,
ranked.

Which categories of inference are most important (most prevalent and most
significant) in the decisions in this set?

In the decisions under review, the most important categories of inference —those
that the adjudicators used most often in supporting their deception findings and
that provides the most support to these findings — were ‘inconsistency’(A2),
‘non-probative supporting evidence’(A7) and ‘risk response’(A10).

On average, °‘inconsistency’(A2) provided significant support to the
adjudicator’s deception finding in 43% of the decisions under review; ‘non-
probative supporting evidence’(A7) provided significant support to the
adjudicator’s deception finding in 23% of these decisions; and ‘risk
response’(A10) provided significant support to the adjudicator’s deception
finding in 17% of these decisions. See Table 4: Inference category importance,
ranked.

Which categories of assumption are most prevalent?



Among the categories of assumption that appeared in the decisions under
review, ‘assumptions about people’s knowledge or understanding’ (P11) and
‘consistency’ (P2) were the most prevalent.

Table 4. Inference category importance, ranked.

Most prevalent:

proportion of decisions Most significant:
with deception findings proportion of ‘very
(n=89) with inference significant’ support in Most prevalent x most
category inference category significant
A2 Inconsistency 0.88 0.49 0.43
A7 Non-probative 0.67 0.35 0.23
supporting evidence
A10 Risk response 0.38 0.44 0.17
A1l Otherwise illogical 0.39 0.38 0.15
or unlikely
AS Lack of supporting 0.38 0.32 0.12
evidence
A6 Manner, general 0.28 0.40 0.11
quality or texture of
testimony
A8 Previous deception 0.37 0.26 0.10
A3 Lack of appropriate 0.20 0.28 0.06
knowledge
A4 Lack of diligence 0.11 0.35 0.04
A9 Promise, oath or 0.12 0.23 0.03
affirmation

The P11 category (‘assumptions about people’s knowledge or understanding”)
appeared in 87% of the decisions under review (77/89); two of its subcategories
appeared in 60% of these decisions or more: ‘people can explain their memory
processes/motivations, behaviours’(P11-5): 67% (60/89), and ‘people know
what is important in the claim process’(P11-2): 60% (53/89).

The ‘consistency’ category (P2) appeared in 74% of the decisions under review
(66/89); one of its subcategories appeared in 71% of these decisions: ‘internal
inconsistency’ (P2-2): (63/89).

The next most prevalent assumption categories were: ‘lying in one place means
lying elsewhere’(P5): 48% (43/89); ‘detail or specificity’(P3): 47% (42/89);



‘behaviour (others e.g. officials, agents of persecution, doctors, police) in
country of origin’(P16): 47% (42/89); ‘behaviour (claimant) in country of
origin’(P14): 46% (41/89). See Table 5: Assumption category prevalence,
ranked.

Which categories of assumption are the most important, i.e. most often co-
occur with the most important categories of inference?

In the decisions in which the adjudicators supported their deception findings
using one of the three most important inference categories (‘inconsistency’(A2),
‘non-probative supporting evidence’(A7) and ‘risk response’(A10)), the most
prevalent assumption categories were: ‘knowledge or understanding’(P11) and
in particular ‘people can explain their memory
processes/motivations/behaviours’(P11-5); ‘consistency’ (P2) and in particular
‘internal inconsistency’(P2-1); and ‘behaviour (claimant) in country of
origin’(P14) and in particular ‘people in fear act rationally and
consistently’(P14-1).

On average, ‘assumptions about people’s knowledge or understanding’(P11)
appeared in 60% of these decisions, and ‘people can explain their memory
processes/motivations, behaviours’(P11-5) in 41%; ‘consistency’(P2) in 51%,
and ‘internal inconsistency’(P2-1) in 43%; ‘behaviour (claimant) in country of
origin’(P14) in 41%, and ‘people in fear act rationally and consistently’(P14-1)
in 34%. See Table 6: Correlation of most important inference categories and all
assumption categories, ranked.

Discussion

That the majority of the decisions in our dataset contained deception findings
(73%) is inline with the results of other Canadian studies.*’ This underlines the
central role that credibility assessment plays in the most consequential decision
to reject an asylum claim. Given the inherent frailty of deception judgements,**
this finding further confirms the need to subject refugee status rejections to
careful scrutiny.



Table 5.  Assumption category prevalence, ranked.

Proportion of decisions

Total number of decisions with deception
with assumption findings (n = 89)
P11 Knowledge or understanding 77 0.87
P2 Consistency 66 0.74
P2-1 Consistency: Internal inconsistency 63 0.71
P11-5 Knowledge or understanding: people 60 0.67
can explain their memory processes/
motivations/behaviours
P11-2 Knowledge or understanding: people 53 0.60
know what is important for a claim
PS5 Lying in one place means lying 43 0.48
elsewhere
P3 Detail/specificity 42 0.47
P16 How people behave (others) 42 0.47
P14 How people behave 41 0.46
P2-2 Consistency: external inconsistency 35 0.39
P1 Demeanour 33 0.37
P14-1 How people behave (claimant): 32 0.36
rationally and consistently
P15 How people behave (family/friends) 32 0.36
P8 How people behave (claimant) 31 0.35
P7 Delay/disclosure 28 0.31
P11-4 Knowledge or understanding: other 27 0.30
assumptions about what people know
P1-2 Demeanour: Manner of speech 26 0.29
P8-2 How people behave (claimant): 22 0.25
people’s behaviour in claiming asylum
P4 Disclosure of sensitive information 20 0.22
P10 How people behave (others, eg 20 0.22
professionals)
P16-2 How people behave (others): 19 0.21
assumptions about how persecutors
behave
P16-4 How people behave (others): 19 0.21
assumptions about people in authority
P7-1 Delay/disclosure: late disclosure 16 0.18
P15-3 How people behave (family/friends): 15 0.17
other assumptions about how families/
friends behave in their country of origin
P16-1 How people behave (others): 15 0.17
rationally and consistently
P17 Knowledge of matters in the 15 0.17
claimant’s country of origin
P7-2 Delay/disclosure: timing of asylum 14 0.16
P 17-2 Knowledge of matters in the 14 0.16

claimant’s country of origin: other
assumptions about what people know
in their Country of origin



Table 5. (Continued).

Total number of decisions
with assumption

Proportion of decisions
with deception
findings (n = 89)

assumptions about what people know in
their country of origin

P1-1 Demeanour: appearance or behaviour
at hearing or interview

P8-1 How people behave (claimant): what
'intelligent’ people do

P9 Behaviour (claimant’s family or
friends) in Canada

P14-3 How people behave (claimant):
other assumptions about how people
behave in their country of origin

P11-3 Knowledge or understanding: other
assumptions about what people know
about claiming asylum

P15-2 How people behave (family/friends):
other assumptions about how families
behave in situations of risk or danger

P11-1 Knowledge or understanding:
assumptions about knowledge in general

P14-2 How people behave (claimant):
other assumptions about how people
behave in danger

P15-1 How people behave (family/friends):
rationally and consistently

P13 Judging others’ behaviour based on
self

P1-3 Demeanour: expression of emotion

P16-3 How people behave (others): other
assumptions about how people behave
in danger

P6 NOW — other

P12 Here — other

P17-1 Knowledge of matters in country of
origin: knowledge of geography in the
country of origin

P18 THERE — other

11

10

0.15

0.15

0.13

0.12

0.11

0.11

0.09

0.09

0.09

0.06

0.04
0.03

0.02
0.02
0.01

0.01




Table 6. Correspondence of three most important inference categories and all assumption categories, ranked by average proportion of correspondence with P category across
A2, A7 and A10 decisions.

Number of  Proportion of  Number of

decisions A2 decisions decisions Number of Average proportion
where A2 that where A7 Proportion of A7 decisions where Proportion of of correspondence
and P correspond and P decisions that A10 and P A10 decisions with P category
category with P category  correspond with category that correspond across A2, A7 and
correspond  category correspond P category correspond with P category A10 decisions

P11 Knowledge or understanding 60 0.77 31 0.52 17 0.50 0.60

P2 Consistency 64 0.82 27 0.45 9 0.26 0.51

P2-1 Internal inconsistency 60 0.77 16 0.27 9 0.26 0.43

P11-5 People can explain their 51 0.65 14 0.23 12 0.35 0.41

memory processes/motivations/

behaviours

P14 How people behave (claimant) 15 0.19 7 0.12 31 0.91 0.41

P14-1 Rationally and consistently 9 0.12 4 0.07 29 0.85 0.34

P5 Lying in one place means lying 16 0.21 31 0.52 4 0.12 0.28

elsewhere

P16 How people behave (others) 26 0.33 19 0.32 3 0.09 0.25

P2-2 External inconsistency 32 0.41 19 0.32 0 0.00 0.24

P11-2 People know what is 35 0.45 9 0.15 4 0.12 0.24

important for a claim

P7 Delay/Disclosure 15 0.19 3 0.05 13 0.38 0.21

P3 Detail/Specificity 28 0.36 10 0.17 2 0.06 0.19

P11-4 Other assumptions about 17 0.22 14 0.23 4 0.12 0.19

what people know

P15 How people behave (family/ 15 0.19 10 0.17 6 0.18 0.18

friends)

P1 Demeanour 23 0.29 10 0.17 2 0.06 0.17

P8 How people behave (claimant) 11 0.14 10 0.17 6 0.18 0.16

P1-2 Manner of speech 18 0.23 6 0.10 2 0.06 0.13

P7-2 Timing of asylum application 1 0.01 0 0.00 12 0.35 0.12

(Continued)



Table 6. (Continued).

Number of  Proportion of =~ Number of

decisions A2 decisions decisions Number of Average proportion
where A2 that where A7 Proportion of A7 decisions where Proportion of of correspondence
and P correspond and P decisions that A10 and P A10 decisions with P category
category with P category  correspond with category that correspond across A2, A7 and
correspond  category correspond P category correspond with P category A10 decisions

P8-2 People’s behaviour claiming 8 0.10 7 0.12 3 0.09 0.10

asylum

P16-4 Other assumptions about 9 0.12 11 0.18 0 0.00 0.10

people in authority

P10 How people behave (others 12 0.15 6 0.10 1 0.03 0.09

e.g. professionals)

P16-1 Rationally and consistently 9 0.12 8 0.13 1 0.03 0.09

P4 Disclosure of sensitive 15 0.19 3 0.05 1 0.03 0.09

information

P7-1 Late disclosure 14 0.18 3 0.05 1 0.03 0.09

P16-2 Assumptions about how 9 0.12 5 0.08 2 0.06 0.09

persecutors behave

P14-3 Other assumptions about 6 0.08 2 0.03 5 0.15 0.09

how people behave in their country

of origin

P15-3 Other assumptions about 8 0.10 5 0.08 2 0.06 0.08

how families/friends behave in

their country of origin

P17 Knowledge of matters in the 4 0.05 4 0.07 2 0.06 0.06

claimant’s country of origin

P1-1 Appearance/Behaviour 8 0.10 4 0.07 0 0.00 0.06

P9 How people behave (family/ 5 0.06 6 0.10 0 0.00 0.05

friends)

3 0.04 4 0.07 2 0.06 0.05

(Continued)



Table 6. (Continued).

Number of  Proportion of ~ Number of
decisions A2 decisions decisions Number of Average proportion
where A2 that where A7 Proportion of A7 decisions where Proportion of of correspondence
and P correspond and P decisions that A10 and P A10 decisions with P category
category with P category  correspond with category that correspond across A2, A7 and
correspond  category correspond P category correspond with P category A10 decisions

P17-2 Other assumptions about

what people know in their country

of origin

P8-1 How "intelligent people" 3 0.04 2 0.03 3 0.09 0.05

behave

P15-1 Rationally and consistently 4 0.05 1 0.02 3 0.09 0.05

P15-2 Other assumptions about 4 0.05 4 0.07 1 0.03 0.05

how families behave in situations

of risk or danger

P14-2 Other assumptions about 3 0.04 2 0.03 2 0.06 0.04

how people behave in danger

P11-3 Other assumptions about 6 0.08 1 0.02 1 0.03 0.04

what people know about claiming

asylum

P13 Judging others’ behaviour 1 0.01 0 0.00 2 0.06 0.02

based on self

P11-1 Assumptions about 3 0.04 0 0.00 0 0.00 0.01

knowledge in general

P1-3 Expression of emotion 0 0.00 1 0.02 0 0.00 0.01

P18 There - Other 0 0.00 1 0.02 0 0.00 0.01

P12 Here - Other 1 0.01 0 0.00 0 0.00 0.00

P16-3 Other assumptions about 1 0.01 0 0.00 0 0.00 0.00

how people behave in danger

P6 Now - Other 0 0.00 0 0.00 0 0.00 0.00

P17-1 Knowledge of geography in 0 0.00 0 0.00 0 0.00 0.00

the country of origin




The most important (prevalent and significant) inference categories supporting the adjudicators’ findings
of deception were ‘inconsistency’, ‘non-probative supporting evidence’ and ‘risk response’. The finding
that the claimant’s testimony was inconsistent appeared in a large majority of the decisions under review
(88%:; 78/89). This category contained two distinct kinds of findings, reflected in its two subcategories. In
the first, the adjudicator supported their deception finding with the observation that the claimant’s testimony
was ‘internally inconsistent’: the adjudicator noted an inconsistency between two or more statements made
by the claimant. These included statements that the claimant made directly to the Canadian authorities (in
hearings, interviews, in their written testimony or on their written forms), or to someone other than the
Canadian authorities (psychologists, police, other claimants), including statements reported by these third
parties. This kind of finding appeared in three-quarters of the decisions under review (75%; 67/89). In the
second subcategory, the adjudicator noted an ‘external’ inconsistency between the claimant’s statement and
the statement of a third party (eg the testimony of another claimant; a psychologist’s report or police report;
country conditions documents). This kind of finding appeared in over half of decisions under review (55%;
49/89). Overall, the ‘inconsistency’ inference category provided ‘very significant’ support in nearly half of
the decisions in which it operated (49%). The finding that some or all of the claimant’s supporting evidence
was non-probative also included two kinds of findings. In some cases, the adjudicators found that the
claimant had submitted a document that was ‘non-probative’ because it was fraudulent or suspicious. In
others, they found that the claimant’s evidence was not reliable enough to rehabilitate testimony that the
adjudicator had come to disbelieve for other reasons (eg after concluding for other reasons that the claimant
had lied about having been assaulted, the adjudicator gives little weight to a letter from the claimant’s
mother that mentions this assault, on the grounds that the mother was not a witness to the alleged event and
was merely repeating what the claimant had told her). While we could often observe this distinction in the
reasons, we could not reliably capture it in coding subcategories, as the adjudicators were not consistently
transparent about which way they were using this kind of inference. Of note, although we could not quantify
this point, we could nonetheless observe that the latter was the more common use, which leads us to
speculate that a legal procedural requirement likely accounts in part for the importance of this inference
category. This category was only moderately significant: it was ‘very significant’ 35% of the time, the sixth
most significant of the 12 inference categories. It was the second-most prevalent category, however,
appearing in over two-thirds of the decisions under review (67%; 60/89). This prevalence likely reflects the
fact that, under Canadian law, an adjudicator will often be required to address the (non-)probativeness of a
claimant’s materials: to justify a deception finding, the adjudicator must typically explain why any relevant
supporting evidence does not offset their credibility concerns.*’

The finding that the claimant’s response to an allegedly dangerous situation was not plausible because they
failed to take reasonable steps to reduce their risk exposure appeared in 38% of the decisions under review
(34/89). This category contained five distinct kinds of findings, reflected in its five subcategories: the
finding that the claimant, at some point after the danger arose and before claiming in Canada, entered
another country and failed to make a refugee claim in that country (20%; 18/89); the finding that the
claimant, having left their country after the danger arose, chose to return home (18%; 16/89); the finding
that the claimant delayed in leaving their country after the danger allegedly arose (13%; 12/89); the finding
that the claimant, or a third party in the claimant’s narrative, allegedly voluntarily exposed themselves to
danger in an implausible manner (9%; 8/18);the finding that the claimant delayed in making their refugee
claim in Canada or in another country (3%; 3/89). Overall, this category provided ‘very significant’ support
in 44% of the decisions in which it operated.



In the decisions under review, three categories of assumption underly these three most important categories
of inference: assumptions about knowledge or understanding; consistency; and how people behave
(claimant, in country of origin): rationally and consistently. The adjudicators in the decisions under review
drew on assumptions about the consistency of truthful and deceptive accounts and assumptions about how
people act when they are at risk. The ‘consistency’ category was identified as key in each of the other
assumption studies as well,*® and the behaviour of people in fear in two of the three*’ (Skrifvars et al. found
that it played only a very minor role in their set of Finnish decisions).*® The dangers of both of these kinds
of assumption in the refugee law context have been discussed at some length in the scholarly literature.* A
large body of scientific study highlights many reasons why truthful accounts may vary across retellings,
giving rise even to significant inconsistencies, and a range of ‘psychological, social, and cultural factors
...regularly lead people to reject or postpone taking steps to keep themselves safe’, and instead lead them
to respond to risks in ways ‘that fail to reduce — and that may even increase — exposure to deadly hazards’.>
The most important kind of assumption that this study identified, however, has received less attention:
assumptions about claimants’ knowledge and understanding. Refugee status decision makers frequently use
claimants’ knowledge of a region to test the truth of their claim to come from that region, and a recent
empirical study has examined the weaknesses of such an approach.’’ Knowledge testing in the context of
religious claims® and sexual orientation claims® has also been problematised in the literature. One
subcategory of this kind of assumption was particularly important in the rejections examined in this study:
assumptions about ‘metacognition’, the insight that people have into the workings of their own minds. The
adjudicators in the decisions under review regularly drew inferences that rested on the P11-5 assumption
subcategory: that ‘people can explain their memory processes/motivations/behaviours’.>*

These kinds of assumption underly what Australian scholar Anthea Vogl describes as the narrative
requirement of ‘fully accounting for oneself’, a demand often made of refugee claimants in Australian
hearings. As Vogl notes:

The literary conceit of omniscience, and the evidentiary expectation of being sovereign over
oneself, function here as part of law’s generic demands and expectations of refugee applicants. The
challenges of fully accounting for one’s self, however, are particularly acute for refugee applicants
[claimants] in oral hearings, who must perform this sovereign version of self, whilst narrating a
difficult and unsettled autobiography for the purposes of protection. As well, they must do so in a
fragmented, often adversarial and unstructured oral hearing. Applicants are not necessarily
equipped to meet the demand for evidence in a particular narrative or generic form.>

In her recent book, in analysing the testimony of a claimant in an Australian refugee hearing, Vogl provides
a vivid example of metacognition assumptions at work. She demonstrates how the decision maker treated
the claimant as an ‘omniscient narrator’ with full access to her own past internal states. The decision maker
expected the claimant, for example, ‘to explain exactly why she chose to leave [her country] on the day that
she did’; ‘pressed her to explain why she would voluntarily go to the police to be questioned if she feared
for her safety vis-a-vis government forces’; and ‘required [her] to clearly account for why she made a
particular decision’ in balancing competing risks. In short, the decision maker required the claimant ‘to
explain her own actions and to articulate her decision-making process, as if all her decisions were rational,

knowing and self-consciously made’.*®



That assumptions about metacognition would be important makes sense in the context of a system that
incorporates common-law notions of procedural fairness. The Canadian Federal Court, like the courts in
Australia, New Zealand and other similar jurisdictions, has held that adjudicators must give refugee
claimants the opportunity to respond to serious credibility concerns.’” An adjudicator might ask a claimant,
for example, ‘why did you tell the interviewing officer that you were detained for three weeks, yet now you
say it was four?’, ‘why did you not mention this event in your written narrative?’, ‘why did you not make
your refugee claim sooner?’. In judging the plausibility of the claimant’s response —‘I must have been
confused’, ‘I did not realise that this information was important’, ‘I needed time to figure out what to do’—
the adjudicator draws on assumptions about human metacognition: what a truthful person will understand,
remember and be able to explain about how their own minds work, such as what they were thinking on a
previous occasion.

The expectation that a person can recall accurately what they were thinking on a previous occasion and can
accurately explain their reasoning, decision making or judgement assumes that higher-order cognitive
processes are readily available to memory and awareness. A wealth of psychological research demonstrates,
however, that automatic and unconscious cognitive processes can control our thinking and behaviour
outside of our awareness.’® When asked to justify their behaviours, decisions or judgements, people
generate demonstrably false explanations as they seek plausible accounts for their cognitions and actions.”

A popular explanation for the lack of metacognitive awareness has been Dual Process Theories, which
argue that higher order cognitive processes can occur through two (or more) qualitatively different
processing systems. For convenience these are often given the generic labels of System 1/Type 1 and
System 2/Type 2.°° System 1 processes are fast, automatic, effortless and unconscious, whereas System 2
processes are slow, deliberative, rule-based, effortful and conscious.®! Requesting an explanation of the
results of a System 1 outcome, such as a decision or judgement, is invoking System 2 processes, which do
not have access to the factors that contributed to the System 1 outcome. This lack of metacognitive
awareness may be evident when adjudicators require explanations for claimants’ decisions, judgements or
behaviours; claimants may not have conscious access to the factors determining how they arrived at
intuitive and automatic decisions.

Whether these are qualitatively different cognitive processes, or simply a matter of degree within a single
process, is a subject of ongoing debate.®* Moreover, while the existence and influence of unconscious
processes on thinking, reasoning, decision making and judgement is accepted, how to measure and theorise
the presence of conscious and unconscious processes is also a topic of ongoing debate.® Given the
importance of understanding the scope of conscious awareness in the refugee claimant process, as described
above, the authors are currently engaged in a scoping review of metacognitive awareness, with a focus on
identifying factors relevant to the adjudicating process.**

Limitations

Qualitative coding inevitably requires coders to use their own judgement. The team worked to minimise
the resulting subjectivity through careful attention to the codebook and regular review sessions where the
coders described their thinking during the coding process. The training protocol and review sessions
ensured that a shared understanding was achieved among the coders, and the interrater reliability analysis
described above suggests that these measures were largely effective: the codes were consistently coding the
data in the same way. The shared understanding is itself subjective, of course, and co-created by these



specific coders, but it is also unclear what an objective measure of assumptions and inferences could be in
this context; we believe that a transparent coding process and strong interrater reliability may be the closest
one can come to an objective measure of these variables. Nonetheless, we understand that some subjectivity
remains and that this is a limitation in our study.

As noted above, the team did not identify any variables in the set of decisions that this study analysed that
would detract from its representativeness. We were not able to establish whether it contained a
representative distribution of claimant genders, however, and in any case, it is always possible that this set
of decisions is unusual in ways that we have overlooked.

As noted above, this study had a limited focus on deception findings. Future studies should explore the
credibility decision-making process more broadly, including the inferences and assumptions that underlie
findings of truthfulness. This study also focused on the significance and prevalence of decision making
inferences and assumptions. Future research should explore other aspects of their use, such as whether
decision makers rely disproportionately on certain categories of inference in judging the credibility of
claimants from particular national or identity groups. Lastly, this study focused on the reasons that decision
makers provide, in writing, to justify their conclusions. Future studies should explore the ‘off-the-record’
inferences that may influence their reasoning without appearing in their written reasons.®

Conclusion

This study uses a novel methodology that combines legal and psychological approaches to analyse a large
set of refugee status rejections (z = 120). Its findings yield new insights that inform the use of social science
in the evaluation of deception findings in this field: it is the first study to identify the most significant kinds
of assumption that underlie the finding that a refugee claimant is lying. This study has replicated and
extended earlier studies of psychological assumptions in refugee status decisions, distinguishing legal
inferences from their underlying psychological assumptions and quantifying both inferences and
assumptions in a set of 89 written decisions. An analysis of the contribution of individual categories of
inference to the final credibility assessment has in turn demonstrated the importance of categories of
psychological assumptions underlying those inferences. Perhaps most importantly, this study has identified
a new category of psychological assumption operating in these decisions: assumptions about the robustness
of a claimant’s metacognition, their ability to understand and explain their own cognitive processes. This
category of assumption merits further examination. Future research should interrogate the existing
psychological literature in this area and, based on the research evidence, make recommendations to decision
and policy makers. The relevant body of social scientific literature, rather than untested assumptions, should
inform what adjudicators can reasonably expect of claimants’ metacognition.

This paper continues the call for collaboration.’® Together, social scientists, lawyers, legal academics and
judicial and administrative decision makers can help to ensure that crucial decisions that determine the fate
of vulnerable people across the world are made fairly, transparently and in line with the most reliable
scientific evidence.
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